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1. THE RELEVANCE, AIM AND TOPIC OF THE RESEARCH

The rule of law has become a central issue in the European Union over the last decade. The
EU’s institutions, the Western European media, foreign experts and NGOs with international
reach have regularly expressed criticism of certain EU Member States, including Hungary,
citing a rule of law deficit and objecting to certain national laws and policy measures. The
ongoing EU proceedings under Article 7 of the Treaty on European Union also make the issue
of the rule of law particularly relevant.

The aim of this study is to review the ongoing rule of law debate in the European Union from
an academic standpoint. The analysis shall especially concentrate on exploring the dynamics of
the debate, as well as its legal, political science and institutional aspects. Its goal is not to take
sides in specific legal disputes that have arisen in the last decade involving Hungary; instead, it
examines the European rule of law phenomenon in all its complexity, by introducing the notion
of “European policy on the rule of law” as a new European policy. It articulates observations
supported by academic reasoning for the whole of the EU’s policy on the rule of law, covering
legal, logical and worldview differences underlying the policy on the rule of law, or manifesting
as its consequence. The notion of the rule of law, at the centre of the new European policy, is
examined in the introductory part of the dissertation. The emphasis, however, is not on the
issues surrounding the theoretical definition of the rule of law, nor on the examination of its
criteria in legal science; the analysis concentrates instead on the European policy built around it.

Most analyses on the EU-level rule of law control of Member States accept the axiom that the
rule of law is in danger in certain Member States, and that the European Union needs to react
to such danger. For this reason, these works usually concentrate on the instruments the EU
could use against Member States “breaching the rule of law” and essentially only differ from
one another in the tools they prefer. Unlike the latter, 1 use a different approach in my
dissertation; | analyse the rule of law debate from a broader perspective and in a comprehensive
manner, thus shedding light on several, lesser-known interrelations.

2. THE METHODOLOGY OF THE DISSERTATION

My research is based on multidisciplinary foundations, | use the tools of legal and political
science analysis in my dissertation. Inter alia, | analyse the appearance and evolution of the
notion of the rule of law in the EU Treaties. Both a historical and a retrospective comparative
method are used for this legal examination, in order to place the European policy on the rule of
law into a rigorous legal context.

| use the legal comparative method in later parts of the dissertation as well. During the
examination of the issue of rule of law conditionality, I compare the Commission’s original
proposal with the adopted regulation and the European Council’s interpretative conclusions
related to this regulation. This method allows for the academically rigorous identification of the



most important legal and political issues regarding this regulation, as well as the compromises
made and the subsisting contradictions in this matter.

| also analyse the case law of the Court of Justice of the European Union regarding the policy
on the rule of law; | draw logical conclusions directly from the Court decisions, their
chronological evolution, and their comparison, through inductive reasoning. I illustrate the
evolution of EU case law on the issue of the rule of law by organizing the analysed court
decisions into categories.

In general, | often conduct a grammatical and logical analysis of the legal and soft law
instruments of EU institutions. The descriptive parts serve to create a factual legal basis for my
independent, critical observations later on.

In the study I also frequently apply the methods of political science analysis. In choosing the
political science tools used in the dissertation, | heavily relied on my political science studies
from the joint cursus of the University of Paris 1 Panthéon-Sorbonne and the Ecole Nationale
d’ Administration (National School of Administration - ENA) in France. A defining starting
point in the aforementioned studies was the finding that in order to understand the European
Union, having a thorough legal knowledge of the latter was not sufficient: knowing the political
weight, interests, and power relations of the institutional, political and all other stakeholders in
a broad sense that are making and applying the law, was also essential. The evolution of certain
policies is shaped by a competition and ever-changing power dynamics between numerous
stakeholders, which can be efficiently analysed with the help of the field theory (“théorie des
champs ) developed by Pierre Bourdieu?, modelling the coalition of different agents regarding
a given policy.

Based on this consideration — in order to give a realistic academic portrayal of the EU’s policy
on the rule of law — | placed special emphasis in the dissertation on the groups defining the
evolution of the policy on the rule of law, their internal composition, dynamics, interactions, as
well as the power relations between the different groups depending on the chosen European or
national scene.

Patrick Hassentaufel’s book detailing the methodology of policy analysis has also been an
important source of methodological inspiration for my analysis of the policy on the rule of law.?
According to Hassenteufel, the three most important questions of policy analysis are: why a
policy is created, how stakeholders act, and what impact the actions of institutions entrusted
with public power have.® In order to understand a policy, its bases, motivations, explicit or
implicit aims, tools for action and subjects all need to be examined. In terms of the development
of a particular policy, special attention needs to be given to when and how the issue that serves

! Pierre Bourdieu: Propos sur le champ politique. Presses universitaires de Lyon, Lyon, 2000.
2Patrick Hassenteufel, op. cit.
3lbid. p. 9



as its basis was articulated, when and in which circumstances was it put on the political agenda,*
what decisions have been made in its name and how the latter were implemented in practice.®
In terms of policy analysis, the issue to be solved, to which the policy refers to, can never be
considered given or self-evident. The issue starts existing from the moment that one or more
stakeholders define it.> The media can have a special role in creating issues of this kind,” since
it can help to present to the public a given phenomenon in a dramatized way®. My dissertation
deals with the context and milestones of the EU-level problematization of the rule of law based
on these methodological considerations. I also cite press articles in the dissertation, which play
a dual role. On the one hand, they help to document certain milestones in the genesis on the
policy on the rule of law, on the other hand, they also illustrate the role the media plays in the
construction of the European policy on the rule of law.

According to Hassenteufel, in order to understand a given policy, the actors shaping the policy
— including public (state) and non-public actors as well — need to be studied in the broadest
possible way.® The particular policy is the common construction of the actors interacting with
each other,' therefore that interaction itself needs to be examined as well.*! It needs to be
observed, how actors identified in such way compete with each other, in order to be able to
align the implementation of the policy with their own interests.'?> As stated before, | also
undertake the examination of the actors from such a perspective.

Finally, the symbolic elements of the given policy have to be considered as well during a policy
analysis; the different speeches, important communiqués, announcements and messages also
have to be included in the analysis.™® In addition, the shared belief systems'* assembling
stakeholders into coalitions along the lines of the studied policy need to be paid attention to as well.

Regarding the sources, I rely on the analysis of both primary and secondary sources. | analyse
a wide range of EU Treaties, legislation, other legal and “soft law” instruments,
communications, resolutions and experts’ reports. In addition to the documents of the EU’s
institutions, relevant documents of other international organizations are examined, in particular,
those of the Venice Commission of the Council of Europe, as well as the expert and policy
material produced by different civil organizations. Moreover, to prepare this dissertation, I tried
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to process the Hungarian, as well as the French and English academic literature on the rule of
law, in particular on its aspects relevant to my research topic.

In the initial stage of my research I conducted in-depth interviews on the topic of the European
policy on the rule of law with twenty Hungarian and international experts and politicians from
different political and institutional backgrounds.® I included the list of interviews in the annex
to the dissertation but, respecting the wishes of the majority of interviewees, | integrated the
information | gathered from said conversations into the dissertation without making specific
references or naming the interviewees.

Finally, I also heavily relied on my own professional experience for the writing of the present
dissertation. During my university studies abroad, from the beginning of the 2010s, I could
closely monitor the evolution of political and public law disagreements between Hungary and
the European Union. During my work in the different areas of the European Parliament, | could
witness first-hand the functioning of the European institutions and of their underlying political
logic. Due to my work in the Hungarian Ministry of Justice, | am well aware of the official
position of Hungary on this issue.

2. RESEARCH QUESTIONS AND HYPOTHESES
| am looking to answer the following main research questions in my dissertation:

1t research question: When, how and through whose actions has the protection of the rule
of law within the European Union become a policy issue at EU-level?

1sthypothesis: Current political discourse paints the European rule of law control as an original,
fundamental duty of the European Union. According to my hypothesis however, such
presentation of the matter is not supported by the legal history of the European Union. The
European protection of fundamental rights has evolved for a long time before it has become
what it is today. The issue of the EU-level rule of law control over Member States mostly gained
central place on the EU’s institutional and policy agenda in the special political context of the
2010s, in which the political and institutional actors of today played a determining role.

2" research question: Which have been the milestones in the development of European
policy on the rule of law?

2nd hypothesis: The political actors and institutions of the European Union have continuously
kept the issue of the European rule of law control over Member States on the agenda since 2010.
They developed, step by step, an institutional toolkit for this purpose, the main elements of
which include: the 2014 rule of law framework of the Commission, the rule of law dialogue of
the Council, the Commission’s annual rule of law report and, to a certain extent, the currently
debated budgetary rules of conditionality.

15The annex to the dissertation contains the exhaustive list of interviewees.



3" research question: What political groups, underpinned by what political interests and
views have shaped the European policy on the rule of law?

34 hypothesis: The classic, political right-left divide has played an important role in shaping
the emersion of the policy on the rule of law. Beyond the competition between European
political parties and their national member parties, the evolution of the policy on the rule of law
is also significantly influenced by the conflict of interests between the national and
supranational levels, as well as the individual political and institutional interests and power
struggles.

4™ research question: What role does the Court of Justice of the European Union play in
the construction of European policy on the rule of law?

4™ hypothesis: In the beginning, the Court of Justice of the European Union did not explicitly
participate in European debates regarding the rule of law. A few decisions were made in the
early 2010s, which had an indirect connection to these debates, but there was no case law
regarding the state of the rule of law in Member States specifically. This changed at the end of
the 2010s; the Court rendered several judgements, showing that, through the development of
its case law, it was becoming an increasingly active agent in the rule of law debates.

5t research question: How do the different communication narratives (political framing
models) related to the policy on the rule of law reflect the competition between the
respective political groups?

5% hypothesis: The current debate unfolding in the European political arena can be interpreted
from several aspects. Depicting the ongoing debate in the European Union as a “rule of law”
debate is only one of the possible narratives, which only reflects the approach of one of the
groups involved in the debate. The other party essentially interprets the same European debate
as a debate on the importance of national sovereignty and on the issue of immigration.

6" research question: What are the political fault lines between these competing
communication narratives?

6" hypothesis: The European debate described by rule of law, national independence, or
immigration narratives, can be traced back to profound differences in principles, worldview and
values that divide the European Union. The position stakeholders take in the debate is
fundamentally determined by their approach to national sovereignty, federalism, democracy,
liberalism, and the source of legitimacy of political action.



3. THE EXAMINATION PERFORMED, PROVED THESES BY CHAPTER AND
CONCLUSIONS

After examining the above hypotheses in detail, | prove in my dissertation the thesis that the
EU’s different political and institutional stakeholders purposefully developed a new European
policy through the political and legal debates surrounding the rule of law. Through the policy
on the rule of law, the EU’s institutions and the interest groups influencing their functioning
seek to closely monitor the Member States, even on issues that do not fall within the competence
of the European Union, and therefore the existing EU-tools would not apply to them.

My 1%t hypothesis, according to which the European rule of law control over Member States
cannot be historically traced back to the original legal objectives of the EU, since it is a result
of political and institutional manoeuvres in the present day, is proved in chapters 4 and 5. |
present in chapter 4 that even though the creators of the policy on the rule of law designate the
rule of law as one of the primal, historic foundations of the European Union, a reference to the
rule of law only made it into the EU Treaties relatively late. The first references to the rule of
law appeared in the Treaty of Maastricht but not in any shape or form that indicated the EU was
deemed to control the situation of the rule of law in the Member States. Through the
examination of legal history, I also highlight the fact that, in the decades that followed the Rome
Treaty, it was the Member States’ institutions that set requirements for the European institutions
regarding the protection of fundamental rights. Until the 1990s, the major issue of the European
protection of fundamental rights was to ensure that EU institutions respected the fundamental
rights of the citizens. On the one hand, the problem was solved by the Court of Justice of the
European Union by making the protection of fundamental rights part of EU law through its case
law. On the other hand, references to European values and fundamental legal principles started
to appear in the treaties and the Charter of Fundamental Rights of the European Union was
born. A major change was brought about regarding the issue of the protection of fundamental
rights by the Treaty of Amsterdam. This was the first time that a provision allowing for the
examination of whether the Member States were respecting the fundamental values of the
European Union was inserted into a Treaty. The Treaty of Nice also kept the mechanism —
introduced in the Treaty of Amsterdam — that allowed for the determination of whether a
Member State was seriously breaching the fundamental values of the EU, and it added to it
another procedure; one which was already applicable when there was a risk of a serious breach
of the values. These procedures can be found in Article 7 of the TEU, currently in force.

In chapter 5, | explain in detail that the inclusion of the procedures according to Article 7 in the
Treaty would not in itself have led to the development of a policy on the rule of law. For the
latter to happen, it was necessary for the rule of law debates to remain on the European policy
and institutional agenda for a long time, for which the special political and public law context
that characterized Hungary following the 2010 parliamentary elections provided a pretext. The
Fidesz-KDNP party alliance won a two-third mandate from voters and began making swift
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economic and legal reforms, one of the most illustrative examples of which was the adoption
of the new Constitution called “Fundamental Law”. The changes were harshly criticized by the
Hungarian opposition and the European left-wing parties, and European institutions,
international and civil organizations also greeted them sceptically. Debates regarding Hungary
have become permanent in the European political and institutional space, as well as in
international media outlets. First, the subject of the debates were certain governmental
measures, in connection with which the EU’s political institutions phrased concerns. Later, we
witnessed debates which questioned in general if the rule of law prevailed in Hungary (and then
in Poland) at all. Citing rule of law concerns has become a permanent element of general
political criticism against the two countries’ governments. In this way, the rule of law debates
were permanently fixed on the EU’s political agenda and allowed the creation of a new
European policy around the concept of the rule of law.

My 2" hypothesis, according to which the political and institutional actors of the European
Union have continuously kept the issue of the European rule of law control over Member States
on the agenda since 2010, and step by step, developed an institutional toolkit for this purpose,
IS substantiated, in addition to chapter 5 presented above, in chapters 6, 7 and 8. In chapter 6, |
shed light on the fact that at first four Member States, then the European Parliament phrased
recommendations on a European policy based on the notion of the rule of law that controlled
the Member States. The Foreign Ministers of Denmark, Finland, Germany and the Netherlands
wrote a letter on 6 March 2013 to the President of the European Commission, in which they
asked for the development of new procedures allowing for the regular control of the rule of law,
and they also envisaged financial sanctions as a final recourse against Member States
“breaching the rule of law”. It was not much later, on 3 July 2013, that the European Parliament
adopted the resolution based on the Tavares report criticizing Hungary that also called on the
Commission to create a new mechanism controlling the rule of law.

In chapter 7, | demonstrate in detail the rule of law controlling mechanisms and plans that were
created following that, and | show how said mechanisms and plans relate to one another. In
sub-chapter 7.1, I analyse, by comparing it to traditional infringement procedures, the rule of
law framework the European Commission introduced on 11 March 2014. | demonstrate from a
legal and political science perspective how the Commission, through its new tool referring to
the rule of law, extended its capabilities to exert pressure over Member States to areas, which
do not fall under the European Union’s competence. In sub-chapter 7.2, | present the expert
opinion of the Legal Service of the Council, according to which, by creating the rule of law
framework, the Commission breached the foundations of EU law, since it thus created a control
mechanism that had no legal basis in the Treaties. After this, | analyse the rule of law dialogue
introduced on 16 December 2014 by the Council as an alternative to the rule of law framework
of the Commission. | describe how this tool initially placed great emphasis on respecting the
sovereignty of the Member States before it started following the general policy tendencies on



the rule of law and shifted towards a more in-depth examination of certain Member States. In
sub-chapter 7.3, | examine the European Parliament resolution of 25 October 2016, which
recommended to the Commission the establishment of an EU mechanism on democracy, the
rule of law and fundamental rights. In this way, the European Parliament initiated the creation
of a robust rule of law mechanism, examining every country, every year. The mechanism
recommended by the Parliament would have granted less power to the Commission in
comparison to the rule of law framework, but it would have significantly increased the role the
Parliament would have played in rule of law examinations. In sub-chapter 7.4, | analyse the
relationship between the rule of law mechanisms that the three institutions have introduced or
would have wished to introduce, as well as their practical implementation or the reasons for
their lack of implementation. I shed light, for example on the contradiction that the Commission
categorically refused on 17 January 2017 the thought of an annual rule of law controlling
mechanism recommended by the European Parliament, later however, on 17 July 2019, it
announced the creation of an annual rule of law reporting system based on a similar principle.
The new mechanism, which examines every Member State every year, bears a strong
resemblance with the mechanism the Parliament advocated for earlier, with the difference that
the annual Commission reporting continues to solidify the power in the hands of the
Commission. I examine in detail the Commission’s annual rule of law reporting system in sub-
chapter 7.5, detailing as well, how the circumstances of its creation were linked to the electoral
interests of certain political forces in the 2019 European Parliamentary elections. In chapter 8,
| analyse in detail both from a legal and political science perspective the regulation on budgetary
conditionality as a possible rule of law tool of the EU. By comparing the regulation that was
eventually adopted with the Commission’s original proposal for a regulation, and analysing the
related conclusions of the European Council as well, I point out the dilemmas regarding its
interpretation. | highlight the fact that the regulation, in theory, is supposed to serve the
protection of the EU budget, however certain political forces wish to use it as an additional tool
of financial sanction of the European policy on the rule of law developed in the 2010s. Through
these, | discuss in detail the main milestones of the development of the EU’s policy on the rule
of law in my dissertation.

My 3" hypothesis, according to which the classic right-left political divide and the conflicting
interests of the national and supranational levels, as well as personal political and institutional
interests and power struggles played a major role in the elaboration of the European policy on
the rule of law, is in part already confirmed in chapters 6, 7 and 8. In chapter 13, | conduct
mainly political science oriented further examinations, in the framework of which I draw up in
detail the structure and main actors, as well as the internal dynamics and logic of functioning
of the two opposing groups that formed around the policy on the rule of law. | determine, that
not only has the opposition between the two groups — one supporting and one opposing the
policy on the rule of law — affected the evolution and mode of implementation of said policy,



but the competition between the political and institutional actors within each group has also
influenced it to a great extent. | present that the internal composition of the groups and their
position in power are constantly evolving. lllustrating also by a figure, | point out that the power
dynamics between the groups are different on the national and European scenes, which drives
the opposing camps to find tools that would allow them to increase their influence on both
scenes.

| substantiate the 4™ hypothesis, according to which the attitude of the Court of Justice of the
European Union towards rule of law debates has changed considerably in the past years, as a
result of which the Court has also become an increasingly active agent of the policy on the rule
of law, in chapters 9, 10, 11 and 12, in which | analyse and systematize the Court’s case law on
the rule of law. In chapters 9 and 10 I shed light on the fact that in the beginning, the Court
stayed away from the European policy debates surrounding the rule of law. The court decisions
examined in chapter 9, in relation to the lowering of the retirement age of judges and the
independence of the data protection authority in Hungary, prove this point. Regarding their
substance, these cases had a connection to the rule of law debates taking place in the European
political scene, the Court however, did not make any reference to the rule of law in these
decisions. This is all the more relevant, since — as | present it in chapter 10 — the Court had, in
numerous other cases that did not have a connection to the rule of law debates, made reference
to the principle of the rule of law. In chapters 11 and 12, | present that in the second half of the
2010s the case law of the Court underwent significant change. In that period several decisions
were rendered, in which the Court has articulated with increasing clarity politically relevant
messages regarding the state of the rule of law in Member States. In the AJSP case, the Court
talked about, more in detail compared to its earlier decisions, the importance of judicial
independence and of the criteria of its realization — and derived all this from the notion of the
rule of law. The court decisions presented in chapter 12 prove that the Court started increasingly
openly siding with the other European institutions at the end of the 2010s in the European rule
of law debate surrounding the independence of Polish judges. What is more, it extended its case
law into this direction while significantly increasing its powers in areas traditionally falling
under the sovereignty of the Member States.

| substantiate the 5™ hypothesis, according to which depicting the ongoing debate in the
European Union as a “rule of law” debate only reflects the approach of one of the camps
involved in the debate, and that the same European debate can be interpreted from a different
perspective as a debate on the importance of national sovereignty and on the issue of
immigration, in sub-chapter 14.1. | present how the rule of law narrative provides a competitive
advantage to one of the groups participating in the European political debate, and how the other
political group, attacked through this narrative, is constantly forced into a defensive position.
After that | highlight, how the group attacked through the rule of law narrative can only
effectively represent its position on the European political scene, if it steps out of the rule of
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law narrative — inherently disadvantageous to it — and communicates its messages by using a
different narrative both on national and European scenes. | demonstrate that an obvious
counterpoint to the rule of law narratives demanding an increasingly close monitoring of the
Member State politics, is a political discourse based on the safeguarding of Member States’
national independence and their sovereignty. With the 2015 immigration crisis, which gained
much attention both on the Member State and European levels as an issue being experienced
by European citizens as well, has come to the forefront of European debates, and it managed to
illustrate the discourse on sovereignty in a tangible manner. This provided an opportunity to
effectively counterweigh the rule of law narrative, thus the parties could defend their views on
a more equal footing in European debates.

| substantiate the 6™ hypothesis, according to which the European debate described by the rule
of law, national independence or immigration narratives can be traced back to profound
differences in principles, worldview and values that divide the European Union, in sub-chapter
14.2. It is in this sub-chapter that | present the deeper debates of clashing principles, which are
characteristic of the European Union in general and are also behind the rule of law debates. It
is the subject matter of fundamental, general debates whether the European Union has to
embody the cooperation of sovereign nations, or march towards the ideal of the United States
of Europe, based on federalist principles. | deduce that the construction of the policy on the rule
of law, exercising increasingly complete and close control over Member States, favours
federalist plans. | also shed light on the occurrence that the European Union, which draws its
legitimacy from other sources than a democratic mandate (such as technocratic expertise,
“independence”, close cooperation with civil organizations), via its policy on the rule of law,
questions measures taken by institutions of the Member States, which do have a democratic
legitimacy (such as national Parliaments, responsible governments). In this way, the different
sources of political legitimation also compete with each other in rule of law debates. Finally, |
determine that the rule of law debates reveal the conflict between the democratic and liberal
principles, which both define the constitutional order of modern European countries. While the
Member States criticised in the framework of the policy on the rule of law prefer the democratic
principle to prevail, the European institutions place the emphasis on the liberal principle
intended to limit democracy — also demonstrated by the fact that they push the rule of law into
the absolute foreground.

In the dissertation, | regularly come back to the notion of the rule of law, and present in the
different chapters that the European policy on the rule of law does not serve the classic
constitutional protection of the rule of law, but that it is the tool of political battles fought over
the division of competences and powers in the European Union. The rule of law as an
expression, although it provides a “constitutional hue” to the ongoing political debates, is not
in itself enough for the EU’s rule of law control to be considered a well-founded legal and
constitutional examination.
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4. THE BRIEF SUMMARY OF THE RESEARCH RESULTS

The main results of my research can be briefly summarized as follows:

1.

The rule of law debates in the European Union are connected to the creation of a new
European policy, which seeks to closely monitor the Member States, even on issues that
do not fall within the competence of the European Union, and therefore the existing
tools of the EU would not apply to them.

The European rule of law control over Member States cannot be historically traced back
to the original legal objectives of the EU; it is a result of political manoeuvres in the
present day.

The political and institutional actors of the European Union have continuously kept the
issue of the European rule of law control over Member States on the agenda since 2010,
and step by step, developed an institutional toolkit for this purpose.

The development of the EU’s policy on the rule of law has been influenced by complex
political and institutional systems of interest.

The attitude of the Court of Justice of the European Union towards rule of law debates
has changed considerably in the past years, as a result of which the Court is also
becoming an increasingly active agent in the policy on the rule of law.

Depicting the ongoing debate in the European Union as a “rule of law” debate only
reflects the approach of one of the camps involved in the debate. The same political
debate can also be approached from different perspectives which put emphasis on
national independence and sovereignty.

The position stakeholders take in the European rule of law debate is fundamentally
determined by their approach to national sovereignty, federalism, democracy, liberalism
and the sources of legitimacy of political action.

The European rule of law control is not an independent, objective constitutional law
examination; it provides a tool for the EU’s institutions and the political forces
influencing their functioning, allowing them to exercise an increasingly wide-spread
political control over the Member States.
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5. PRACTICAL APPLICABILITY

In my doctoral dissertation, I treat one of present day’s most important public life issues — both
in Hungary and the European Union — with scientific accuracy. The analysis examining the rule
of law debates shaping the relationships between the European Union and certain Member
States of the European Union, in particular Hungary, may prove useful to decision makers in
politics and public administration, as well as to those holding positions in the diplomatic corps
of Member States and in the European Union’s institutions. In light of the fact that the topic
comes up daily, and has an increasingly intense media coverage as well, 1 hope the analysis
may be instructive to any citizen interested in public issues.

My explicit goal is for my academic, theoretical analyses and observations to be of practical
use, and for them to help make sense of the European rule of law debates that determined the
2010s, and now the beginning of the 2020s as well. Through years of continuous research, |
collected, arranged in a sensible, logical order, and analysed with a critical eye the events and
aspirations related to the rule of law in the European Union. | tried to find and illuminate — by
supporting them with facts — the causes and essence of the underlying phenomena. | placed
great emphasis throughout the analysis on locating the European institutional and policy
decisions regarding the rule of law in the context of their wider interconnections with European
law and politics, and on pointing out the most important trends.

One can look up in the dissertation, as if it were a manual, the main legislation, soft law
instruments, institutional and EU court decisions regarding the policy on the rule of law, and
the analyses of the rule of law mechanisms. The findings and reasoning articulated in this way
may, in certain cases, help as a source and inspire, not only the experts working in academia,
but also the stakeholders of the rule of law debates.

| hope that my dissertation could be of help to Hungarians in getting to know the European
Union’s complex systems of interests. And in case it is translated into a foreign languages, it
could contribute to citizens of foreign countries getting a more balanced picture of European
debates also affecting Hungary, which are often featured on the front pages of Western-
European media outlets.

Finally, I strive to prove with my dissertation, that the issue of the EU’s rule of law control over
Member States cannot only be examined within the framework defined by the European
mainstream, but a different, creative, independent, novel approach can also lead to substantive
academic results. In this way, the present dissertation could hopefully later serve as a basis and
inspirational source for further research.
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6. RECOMMENDATIONS

My dissertation conveys in general, that measures taken in the European Union in the name of
the rule of law are to be treated with due legal and political science discernment. It is worth
viewing debates on the rule of law, as well as the criticisms directed to Member States, in their
broader context. The EU institutions criticising the Member States in the name of the rule of
law often present themselves in rule of law debates, as if they were capable of objectively
examining the political processes of the Member States. Whereas their functioning and militant
action in reference to the rule of law is defined by an intricate system of underlying interests.
This statement is not only true for the EU’s political institutions (or of those acting political),
i.e., the European Council, the Council, the Parliament and the Commission. In the given case,
it may also be relevant to the Court of Justice of the European Union, which may play a political
role in certain instances, from a political science standpoint.

Special attention needs to be paid in rule of law debates to how the different decisions influence
the division of competences between the European Union and Member States. The principle of
conferral binds all EU institutions, and Member States can rightfully invoke it in rule of law
debates. The Court of Justice of the European Union is no exception to it either. Respecting the
authority and the decisions of the Court —which is paramount for the coherence of the European
legal system — does not preclude that Member States recommend elements of correction in case
of eventual amendments to treaties, which would better guarantee that the Court respect the
competences laid down in EU Treaties and the sovereignty of the Member States.

The systematically mixed legal and political considerations contained in the rule of law
criticisms of the EU institutions addressed to Member States, necessitate that the criticised
Member State also mobilize the tools of law and politics in its defence. Disproving each
criticism with substantive, rigorous legal argumentation is of fundamental importance since it
can help direct the debates towards facts. Even though it might appear that the substantive
rebuttal of each criticism cannot change the greater picture about certain countries, recording
the facts and a different reading of debated issues is never a futile exercise. It can communicate
an important message to those, who do not settle for the unconditional acceptance of unilateral
findings. At the same time, since the criticisms are not limited to the area of the law, the
matching responses also necessarily have to mobilize the tools of politics as well. Regarding
the European rule of law debates for example, it is important for the criticised party to also find
a way to effectively communicate their position both on the national and European scenes. This
necessarily implies either the questioning of the rule of law discourse dictated by the EU’s
institutions, or its more nuanced approach. The articulation and effects of rule of law criticisms
towards certain Member States largely depend on the political power relations at any given
time, which can also be shaped by the construction of political alliances.
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The values laid down in Article 2 of TEU, including the principle of rule of law, are binding on
European Union institutions. However, the question whether the EU institutions are respecting
the principles of rule of law has conspicuously never been asked during the rule of law debates.
Is the functioning and decision-making of the EU institutions fully bound by law, for example?
To what extent can European legislation create security against the tyranny of the political
actors of the EU? In order to control this, it would be conceivable creating a monitoring body
that would examine the functioning of EU institutions from a rule of law perspective. The
institutions operating the EU’s policy on the rule of law would also appear more credible if, in
addition to the examination of the rule of law situation in Member States, as a gesture of
reciprocity, they would also submit themselves to a continuous rule of law examination run by
the Member States.
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